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The zany comedian, Groucho Marx, forever tried to stump
contestants on his popular television qpi‘z -show with the question,
“Who .is buried in Grant’s tomb?%. 'i'hat, of ‘course, was farce -and
comedy. Appellants here are much more -serious.. They are distant
relatives of John Wilkes Booth — the assassin of:Abraham Lincoln —
and they want to know who is buried in Booth’s tomb.

To get that answer, apﬁellants‘ :filed a petiti'on in the Circuit
Court for Baltimore City to have the remains of the person thought
to be John -Wiikes Booth exhumed from-the Booth family plot in 'Green
. Mount Cemetery  and examined. Their hypothesis was that the body
.buried there was not that of Booth — that Booth had escaped from
the Union troops sent to find and capture him and that, to cover up
 its mistake in announcing that. ‘Booth-had been shot to. death, the
-.Government had- someone:else buried in: .Booth’s-place.

- -The- cemetery:was:allowed to-intervene: in:the case. : After a
-four-day trial, the court: denied -the :petition.- ~-Judge Kaplan

..concludeds. ~«z = Y L res e e
-z 7" To:;summarize, - the: alleged - remains: of:-John~- - ~°°
Wilkes Booth were buried in an unknown
.-location some-:one . hundred :twenty-six (126)
Years ago and there is evidence that three
infant.:siblings: are -buried on -top: of: John
Wilkes Booth’s remains, wherever they may be.
- -There::may be:severe water:damage:to:therBooth
burial plot and there are no dental records
. ~available«.;: for - :comparison..: #:;» Thusiz v an-
identification may be inconclusive. A distant
. -irelativey: is. - seeking . .exhumation: sand: :any
exhumation would require that  the Booth
.remains rbe kept. outi:ofiothezsgrave;sfor::-an - -
inappropriate minimum of six (6) weeks.. The
- .-above réasons icoupled: with.ithe' runreliability
of Petitioners’ less than convincing
.escape/cover:- up ' theory.:gives:-rise- to--the
conclusion that there is no compelling reason
for -exhumation: " - S A T CA S

-

In this appeal;: appellants:rmake:: three -complaints:: (1) the



court erred in failing to restrict the role of Green Mount Cemetery
in opposing the exhumation; (2).it erred by failing to recognize
Virginia Kline as a .proper party to the petition; and (3) its
factual determinations were clearly erroneous. We find no merit in
these complaints and therefore shall affirm.

BACKGROUND

Introduction

- Courts are constantly called upon to decide, _from conflicting
evidence, what is fact. That, indeed, is their daily fare. They
have, of. course  ho firsthand knowledge of what is fact — who
really had the green 1light, whether it was the defendant who
actually. shot the victim — but,: to perform their public role as
. adjudicator, they are empowered to declare, from the evidence
presented to... them,: --what. is.- fact, and, based :upon - those
declarations, whether:implicit or explicit, to enter:judgments.

- This case involves that process as well, but in a somewhat
unusual context. ‘Appellants’ case rests, ultimatel-yf',f on- the
propos:Ltion that a:piece of conventional, widely accepted American
history is not acc!urate, they posit that John wilkes Booth was not
killed by Union troops on April 26, 1865, as commonly believed but
that he somehow managed to escape and that he may have gotten to

Texas and Oklahoma and surv1ved under assumed names until 1903.
At this stace of the case v appellants have retreated somevwhat
R S 1 = P £y ARG h
from the - outright r-assertion that Booth did -‘escape. They do

&{’ LS

»that there is a sufficient lilcelihood of that

& sls

maintain, however
having occurred to justify disinterring the remains -of the person
thought to be Booth 1n order to make a more complete investigation.

- Appellants.smrecognize .~that--they have - no  right to a

-2 =

»



hnt

disinterment; indeed, the 1law plainly disfavors such actions.
Judge Cardozo perhaps said it~ best for the New York COurt of

Appeals in Yome v. Gorman, 152 N E. 126 129 (1926)' “The dead are

to rest where they have been laid unless reason of substance is

brought forward for disturbing thelr repose. " See also Dougherty
V. Merc.-Safe Dep. & Tr., 282 Md. 617, 620 ((1978), quoting and

adopting that view and making clear that, after burial . descendants

‘do not have property rights in the body, for it is in the custody

- of the law.

Unlike most cases of this ‘kind, the reason asserted by

appellants for exhuming the body has nothing to do with the

"personal wishes of those who knew and loved the decedent for no
" such person is’ still alive, or with any religious or other

;"emotional imperative K or with any external exigency. It is founded

Rl T Nk

" ‘almost entirely on their perception of h1storical accuracy, which

A2 s -}r '(Q'-rr H FpiE b

‘differs radicazlly from the officially documented and conventionally

held belief . Thiis:rthercourt 1s called upon to determine, at least

Lt bamenl o Dy g v e

’h""ln part whether they have made a sufflclent case, based on the

B Y T

"'evidence they presented ‘ that the accepted history is not accurate

BIVINE e cterm rmen

:and is ‘in need of this kind of further 1nqu1ry. Appellants, and

'perhaps more credentialed scholars, may continue the academic

. -*rx

"-debate over what actually happened to John Wilkes Booth in the days

“ahd years following April 14 1865 ; our appraisal of the fact is a

Sanoes e

wju dicial. not anm':academic, one, based on what has been presented in

1)!;

evidence. What follows must be taken 1n that llght.

P e e R I N e

conventional Eistory
" on April 9 1865 - Palm Sunday Robert E. Lee surrendered ‘the
Army of Northern Virginia to’ Ulysses s. Grant at the McClean home
-3 =
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in Appomattox COurthouse, Virginia, effectively concluding the
rebellion that is still regarded as this country's most wrenching
national experience. President Lincoln'was busy'during the ensuing
days dealing w1th the myriad of military and political details
comprising the aftermath of the surrender and presaging the
beginning of national reconciliation. .

April 14 was Good Friday. ~At his w1fe's urging, PreSident and
Mrs. Lincoln attended a performance of what carl Sandburg has

referred to as a “third-rate drama," Our.American Cous;n, at Ford’s

theater. The couple arrived at about 9 oo, the play was in

v L Cedd

‘ progress but was temporarily interrupted when the audience,

learning of the President's arrival, stood and cheered him. He

acknowledged the ovation from his.flag-draped box. The play then

R L S SRR

proceeded. Just after 10 OQ,,Booth entered the theater, climbed

\-‘-.' J\ -~ . & - -.. -

the stairs and.was allowed to proceed through the Dress Circle 1nto

. - L-avuo- .- PO ‘uv.)Jb {3.{ I s ..IU‘ A
the hallway leading to the boxes. He entered fox 7, and, with a
- H ‘wfie_u I <-{f~v Ar\..l. RSN =3l yae
'51ngle-shot derringer pistol, prOpelled a lgad ball obliquely into
. BN £ F <1 AE i . ,.I.Lo.t )
the left side of the President's head. Major Henry Rathbone~who,
--U.. 4.. -'-'\«‘:)‘-ﬁ_‘ -»-C‘ 13-\--.."-‘

w1th.his fiancee, had accompanied Pre51dent and‘Mrs. Lincoln to the

-.':,; ¥4 LR ifge

theater, attempted to grab Booth, who was armed also w1th a knife,

and was slashed on his left arm for his effort. Booth Jumped over

N o 2 - ..»..»

the railing to the stage some lz feet below, injuring his leg in

B e g e _’,&ﬂ' "
,the process.- There was some evidence that he became entangled in

- s.“,:?q- ,L :::.;;‘.. < CSivE NG R R . _..,--if,“ v».‘u.v;. es NS SH )
one of the flags and actually_fell on to the stage. He shouted

i <L SRS S le
23

something to the audience, the'popular version is that he cried the
motto of Virginia, Sic Semper Tyrannis, although some witnesses

claimed that he shouted other slogans-—»"The South is avenged " or

.n‘.



“The South shall be free.“' With his knife, Booth threatened the
one actor then on the stage and other persons nearby, made his- way
.outside, -mounted the__.l,-rc_an,ltedchorse that he:-had:waiting in the care
. of a stable-boy, and ;made'r:;hisv-' immediate. escap_e. '

.The . President :was. taken to :the: honme. of William Peterson,
across the street from the theater,. :where; :despite the efforts of
the Lincoln family, ;thsician, - ther*Surgeon  General, and other
doctors in attendance ’ he . remained : unconscious and eventually
expired at 7:22 the next morning, gApr-il-l-l-S.

It appears that;;,Boqth.,;»éf'ollowed; :closely by his accomplice,

David Herold, and pursued-by the stable-boy. from whom he had "re.nted
the .horse, .made his way to the Navy:Yard bridge, which he and
-Herold,  but not.: the:stable=boy,:were:allowed -to cross into Prince
.George’s cQunﬁy.:. Tl_ley,cp:oceédedg-.firsﬁ'sto John Surratt’s tavern, |
where they .retrievedesa: carbine - and. some .other - items ‘they had
previousily ,stqred-.th_er:g «. and -then, :about:dawn:on the: 15th, to the
home of.Dr. ._.;_.Samuel,,:;uuqaf._\_:_‘--jfuudd,--»~c1._a-imingz:t.o.=. ‘have- been unaware. at
the time that:Booth had- assassinated Lincoln; set Booth’s broken
leg and gave:him a pair ofrcrude:crutches ¢:-Itiwas there that Booth
shaved fo his mustache.-:

It.did not take long-for the authorities: to identify Booth as

! It was later established that Booth’s act was part of a
~dlarger..plot, :involving,.as:.well: .an,sattempt: to . assassinate Vice
President Andrew Johnson ‘and Secretary of State William Seward.
-George.sAtzerodt: wasgassigned ythesitask:tof Kkilling - the:-vice-
president, but he apparently lost his nerve ‘at the last moment and
. £led: to.-his-cousin’s-»farm+in: Maryland;vwheres-he was arrested on
April 20. Lewis Powell, with David Herold as a look-out, went to
--the;Seward-home and -attacked someof-the ~people -there, although he
failed in his attempt to kill Seward himself. Herold abandoned
. Powell-and eventually: met:up: with;the fleeing Booth. Powell never
-made it out of Washington; he was arrested at the home of Mary
s Elizabeth; Surratt:on,H: Street - iw feq;« s heel e S




the assassin and to form the be]jief that John Surratt and David
Herold were his accomplices. 1In part, at least, that information
came. from the stable-boy who had ‘pursued Booth and- from the guard
at the Navy Yard bridge who had let: Booth and 'Herol‘d pass. Within
days, ‘posters containing Booth’s picture ‘and announcing’ rewards of
$50,000 for his capture and $25 ,-:000 -each for the capture of Surratt
and Herold, were widely circulated throughout the area. Union
troops, following various leads ,ivf-bromptly commenced a wide-spread
search for everyone thought to be: involved.
- After leaving the Mudd home, Booth and Herold made their way
over the next several days to the Potomac River, crossing into
Virginia on the night of April 22. On the 24th,'‘they crossed the
- Rappahannock at Port Conway where ‘they came -upon three: former
'Confeder'ate soldiers, including William:Jett. Jett:led them first
to thei'Peyton home:.in Port Royal, where they were refused- lodging,
then to:-.a tavern known: as "The Trappe," and finalliy-to 5‘-the'*-'£arm- of
‘Richard:Garrett.::.:Garrett may have lfaliowed “Booth#to stay in the
-house the first night but at some point made him move:to ‘the -barn;
Herold'remained with Jett for another:day but then’ joined —"Booth at
the Garrett place. Garrett locked the barn, and he and his
brothers: 'kept -an eye on it, for fear that their guests might steal

the Garretts 4 horses .

tees '.,} I.’. .
35 fa

-; i Heanwhile P unit of detectives assigned to the War Department

o AN SRS Jord "1 W

'learned that Booth and Herold may have «crossed the 'Potomac*'

. PR
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'.l‘hey

an: | escort and set out to search for the pa:.r. . 'I‘he group reached
Port Conway on. the 25th and, from 1nquir1es, learned that Booth,

'without a mustache, had 301ned with Jett and - others and that Jett



could likely be found at the Star Hotel in Bowling Green. The unit
surrounded the.hotel found Jett and took him prisoner, andiwas
informed by him that Booth and Herold were at the Garrett farm
Under the command’ of Lt. Edward Doherty, the cavalry unit
arrived at’ the Garrett farm around 3:00 a. m. ‘on April 26. They had
pictures and a description of Booth. Stories differ somewhat as to
'why they turned their atténtion to the barn. Under one version,
one of the soldiers, Emory Parady, heard noises inside the barn and
alerted Lt. Doherty. Under’ another, one of the Garrett brothers,
- under some'measureiof'duress, iﬁformed the soldiers that the pair
were in‘the"barn, Doherty ‘then ordered the occupants to come out
and, after some period of’negotiation, ‘threatened to set the barn
on fire. That was enough ) for I-Ierold ,' who came out and was
“bcaptured. Booth remained 1nside. Around 4 00, Detective Everton
:'cOnger set’ the barn ablazg?; Booth could be seen inside carrving a
" pistol and a’ carbine. A single shot ‘then rang out and strucklﬁooth

,q.v .

" in the neck-—-égme profess that Booth shot himself, others m“intain'

.«)Ba.'d

xthat it was eifher COnger or Detective Luther Baker who fired the
ﬁ'shot to keep Booth from revealing a larger government conspiracy.
The best evidence, andffﬁe‘offiéial report, is’ that Booth was shot

from soﬁé‘&iseénéé'by“ééraééﬁé Boston Corbett’s revolver. Two men

-i—wo

' —-Baker and Conger-—-ranato the blazing barn and pulled Booth out.
He was still alive, but he died two to three hours later.

Booth’s body was taken by wagon “from the.Garrett place to the
steamboat John S. Ide, which had ferried the Union troops down the
Potomac, and was carried then, in the custody of Detective Baker,

ﬂfto the Uss Mbntauk 1n Washington.: Aboard the Mbntauk, an 1nqu1ry

:twas held by Army Judge Advo:,te General Joseph Holt. Several

DaX S . Frta
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witnesses identified the body as that of Booth. Thereafter,
Surgeon General Joseph K. Barnes conducted a post mortem
exam1nation . noting the cause of death as a gunshot wound to the
neck the ball passing through the bony bridge of the fourth and
fifth cerv:Lcal vertebrae and seVering the spinal cord. Dr. Barnes
also noted that the left leg was encased in splints and bandages,
upon the removal of which a fracture of the fibula three inches
above the ankle Joint was discovered. ‘

Following the autopsy, the body was taken to the former
Washington Penitentiary and buried in a storage room. In 1867, it
was dis:.nterred and buried in another storage area at the

penitentiary. In 1869, near the__end of phis,‘ administration and at
the request of Booth's mother, Mary Ann Booth, and his brother

,,,,,,

permanent burial in the fam:.ly plot at Green Mount Cemetery in

K r—t«d-«*— :

Baltimore. A John H. Weaver, a. Baltimore undertaker and Sexton of

',\4 p o

‘ vChrist's Church took possess:.on of the box containing Booth'
,.remains in February, 18 69, and removed it to his private vault at

Green Mount Cemetery, to await warmer weather for digging a grave.

PR R

Burial occurred on June 26, 1869, in the presence of Booth’s mother
and two brothers. At the request of his brother, Edwin, the grave

was not marked 'I‘he body so buried has remained there,

e I S L o

undisturbed to this day, ‘nearly 127 years.a

&80
§ e

LT

2 ‘l‘here was testimony by the President of the Board of Managers
of Green Mount Cemetery ‘that'it was not uncommon’ in those days, and
even today, for bodies to be placed in a. “receiv:.ng vault.® He
‘explained that, at least then, 'if it was winter and the ground was
frozen, it would be 1mpossible to dig open a grave.
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Appellants’ petition and the Cemetery’s Response

On October 31, 1994, Nathaniel. Orlowek, Arthur Ben Chitty,
Virginia Kline, and Lois Rathbun filed an ex parte petition to
exhume the alleged remains of John Wilkes Booth from Green Mount
Cemetery. Orlowek was-identified-as a religious:educator with a
bachelor’s degree in history who has "spent the majority of his
life examining the-details of the-life and-death of John Wilkes
Booth." His research, he.averred, -*has. been prominently featured
- on many radio and ».tel-evision programs, including ABC’s 20/20 ‘and a
1991 segment of NBC’s.Unsolved. Mysteries."- Chitty was identified
as a "histc'ariographer" who | has "actively researched the
-eircumstances surrounding.the escape: of John Wilkes Booth since the
1950s," and whose. research.has-*a.ppeared infsuéh scholarly journals

: : and ftheez-.gg],: imore  Sun. - 'Ms.
Kline identified;herself,-as-a: i:h;ig;df::cousin:-;oﬁf:?&obth; her great- .

vgra'ndmother was ; Booth’s.-aunt —&the sister.;of shis: father. :Ms.
:Rathbun claimed: to be: the- gregj:iggreat.—.-niece of:Booth. Other
- persons, denominated: asef‘:-'?inter:est‘ed'!-nonsparties,:'!-‘consisted" of a
~collection of :third, -fourth, and-fifth cousins- 6f :Booth and claimed
to.be, in add-:i.t:_l,on;;to.»Msf.u.Kl-inei'andwns.-:.'-Rathbun,' the lawful heirs
and. direct descgndahts of :Boothine s xr v

The petition asserted that many stories:-had surfaced over the
zyears challenging- the..official history-that:.Booth:was killed by
- pnj.pn;,troops, -at.-the:Garrett .£ arn:.v,:i::hﬁtazj;hat;: one '..istoz;:y» in, part-iéﬁlar
~had survived "with. its credibility:and. per-suasiveness intast.
That. 'story. was an.-,...,acc_ount by atdawyer: in- Gré.pbuﬁy; -Texas na'nied
-Finis L. Bates,.published -in a:.1907~book entitled -The Escape and
.Suicide- of .John;:Wilkes;;Booth:: w'\a:'.Ih.«;v, this -book : Bates described



meeting a man in 1872 by the name of John St. Helen who, five years
later, bélieving himself near death, confessed to Bates that he was
John Wilkes Booth. This man told Bates that he had escaped from
the Garrett farm and that the person killed by the Union troops was
a "young.man named Ruddy or Robey." According to Bates, h'é did not
see St. Helen again until 1903, when he learned that ‘the man, then
calling himself David George, had committed suicide in _Enid,
' Oklahoma,; Bates had the body mummified, and the mummy was later
‘exhibited throughout the United :States under the name of John
‘Wilkes' Booth. At some point, '‘an autopsy was performed on the
mummy. |

The petition went on to challenge certain details of the
official record based, in 1aﬁgéw. part; on' newspaper stories,
.photographs of St. Helen (or Geo:g"é)_*;.-‘:-'examinatiéﬁ'b"f-':;the' mumny, ‘and
second and third-hand hearsay istatements ‘casting doubt on - the
various. identifications of Booth’s’body" following* the “events of
‘April 26, 1865. The concluding®paragraph acknowledged that®the
«petitioners could not "ascertain:the ‘credibility of:‘the peoplé-who
. provided the testimony or affidavits that originally spurred this
debate" but that the technology "now exists to close the books on
this controversy forever, and ensure that history:has been taught
-correctly or is corrected.% .

:.‘.Gr_e.en, Mount >Cemetery moved to .~di'sm;i.ss “the petition. on-‘the
-grounds -that anex -parte petition: was:not the'proper procedure,
that this one in particular failed to state a"; ‘claim ‘upon v;hich
relief cbuld be granted, and that'the petitioners lacked standing.
‘The court granted the motion with: leave to amend, ~"~'and an amended
_petition was filed, this time by Ms. Kline-and Ms.“Rathbun alore,
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who asserted standing as the legal heirs of Booth. The rest of the
amended petition was not substantially different from the initial
one in its recital of the dispute engendered by Bates's 1907. book
and the various statements and reports challenging some of the
details and identifications that formlpart of the official history.

The cemetery answered the amended petition. It stated its

1 -

interest as haVing been entrusted by Mary Ann Booth with the

.

N "‘ll—“;,??“-h Ry

remains of her son,.John Wilkes Booth, and other members of the

Booth family who are buried in the family plot. Most of the

ks ’0 ‘‘‘‘‘
LaThs Qi

' factual allegations in the petition were denied, as to others, the

"'H h".}‘.’“‘, ol o3 S o TR

cemetery said that it had no knowledge. It challenged the standing

th _'.‘\m:;r]-:Lv‘:‘ k (*j.-A

of the two remaining'petitioners and asserted that the petition did

" not contain substantial eVidence or ‘present to the . court

il 2. ¥sBye Fuvoen CTHS AW S
substantial reason to Justify diSinterment and exhumation of the
- T me® rihas S S ey e
remains. The petitioners responded with 2 motion to_dismiss the
R T S A Teamagyngeic 4 peldsoid : T
cemetery or, in the alternative, to "delineate“ its role.. They
. w7 “"3 PR LY i Y.L: Y : -
averred that the cemetery's presence_in the case was unnecessary
LR LB LT : surlc A
and improper and that at the very least, its role should be
TN - "-u;ﬁ‘,x‘-m Ry despwoedo ol Ceep e
_ "restricted to the introduction of eVidence pertaining solely to

potential violations of its regulations, and it should be precluded

LS I lz"'?

:from directly challenging the merits of the Petition.ﬁ_

iy H "‘au\‘- 3""‘)"';’{:—;2“"‘ " ‘?:..v .“,
That motion was denied and as a result the cemetery was
ES Earya v s, DR Tw i-f.- Prpe dnsiy B
allowed to present substantial eVidence in support of the official
@i ia, odiriaes smETE oSN uT edsmid by oana S
history indicating that.sl)’gpoth is indeed buried in.the cemetery,
Lt o B I TR hd sl s E .y { *15'.@) e e :~ ;
(2) no .one knows exactly where he is buried, (3) there likely are
~b i ¥ vir*je.r frese xr,A ,-Fq}- Y - ;“:‘., AR

1 other bodies buried on top of his, which would have to be disturbed
in order to disinter Booth's remains, (4) remains 1ocated in the
Booth plot may be damaged by water, and (5) even if the body were
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exhumed, a positive identification of it, for a number of reasons,
is unlikelv. The court'obviously accepted much of that evidence
and discounted the conflicting evidence produced by the
petitioners.' Hence, ‘this appeal B
: | g]:scnssxou
‘The Role of Green uount Cemetery

'Appellants’ first complaint is that the court failed to
restrict the role of'the cemeterY"in challenging their petition.
Their argument is'that, when there is no dispute amongfthe family
members'—-and there was none here —-cemeteries should be only a
nominal party, whose role should be restricted to ensuring that
their regulations or other relevant agreements are not v1olated by
‘ the disinterment. | o '

In most of the cases in which a court order is sought allowzng

or precluding a disinterment —-other than for public neces51ty,
'such as a criminal investigation-— the disagreement bringing the

case to court is’ among family mmmbers, often over a deSire by

i 3By 5 - AR

asomeone to change the place of burial. See, in general

. \Pa ...1’11 G
Annotation, Removal And Reinterment Of Remains, 21 A. L R. 2d 472

'(1952). In many of those cases, as noted by appellants, the
cemetery indeed chooses to play a passive role,‘ allowing the
warring relatives to make their respective cases; the cemetery is

'often named as a defendant so that it will be bound by, and have
the protection of any ultimate courtlorder. As a result, while
-"...“-n T ‘*‘ ". "";i ’\5"’ "é:'-ﬁ ‘ E

the case law is fairly well-developed with respect to who may seek

disinterment and what other family'members must or may be 301ned in
such actions, there are few decisions defining the role of
cemeteries. | | |

- 12 -



It is not the case, however, as appellants contend, Jthat,
absent some contract or regulation specifically barring or limiting
disinterment, the Vcemete;'i‘i'y' is’ nece's'sarili;""';r;‘:estricted to‘”:a neutral
or paS‘Sive role. There ‘are. instances in wh::.ch the cemetery ‘has
been allowed to take an’ “active tole in oppos:mg a dlsinterment.
See, for example, the™ oft-cited case’ of Sacred Heart of Jesus
Polish Nat. C. church v. “Séklowsiki'’ 1995:"71\.81(M1nn 1924) , in
which a cemetery was granted standing to ‘sue as a plalntlff to
enjoin a disinterment, %the COurt ‘holding at 82 that -

"[a]s owner of this cemetery, in guard:.ng the
repose, of fhe .dead there interred,.and as..
interested “-in’ éarrying out the expressed
desire of its, .members _as ,to , their final.
resting’ placde, " we think there can be no
quest}o,n of. plqiptiff ‘s rlght to-maintain an.:

action'"of this Eort." ,

' see”élsochldman”$“‘Hoilen,*191”s'E?&3§7Efaa. 1657y There, too, a
cemetery’ actively opposed a request for disinterment, on the ground
that disinterment would violaté religioug precepts to whlch the
cemetery subSCrib'e'd‘." -SPRat opposition Nasr challenged by the

~ e b 'f,vfz.':l.::. .

plaintiffs. At %632, *the"Cbtst foteas” =

T ‘th ef’ftion for appea“.l.“ it “ts said
that the eti;:ion . haye consistently.
maintained e t ‘the cemetery tiustees
are not parties in interest.’ This contention
_is not carried' §.§to ‘the’ assignments of error,

is not “fur “:}iverted" ‘o, ~and’ -appéars’ to
_.have been abandtned, but in any_ie“ien‘t is .not
well f;al& ,

S TP 1: Ry

:-:s?'*b Fyer: bu: T c*f.i'*

,, I A AT
tﬁm u eé’s‘ofa

) iright "tém ‘bjec“t? -}:o ts d‘a?dobgi
“and they “Have ‘the“t right‘ to bé he

e

(Emphasis added.) T .
. [For other cases in which a cemetery has been,allowed to assert

active opposition to disinterment, see Uram v, St. Mary‘s Russian

- Bligg o



Orthodox C_hurchh, 292 N.W. 200',“‘201 (biinn. -1940), and Yome v.
Gorman, supra, 152’ N.E. 126, 128. N

'I‘he Maryland courts as well have, at least tacitly, recognized
the right of 2 cemetery to oppose the disinterment of remains. In
actlvely opposed an attempt by the petitioner to remove  his
father’s _re;nains_ for reburlal.el'l.;s:ewhere - The trial court overruled
the cemetery's:_ demurrer, which was. based on lack of jurisdiction,
and the Court of Appeals affirmed that deterinination, holding that
an equity court did have jurisdict:.on ~to entertain such a
complaint. In do:.ng so, however, the cOurt plainly recognized the
right of: the cemetery to oppose,‘_, the. request on_.the merits, based
essentially on ‘its "hav[ing] in':;:chargef‘.i'tHE' .,rfe'ina‘ins of the dead,
__unequivocal legal grounds[ ]" ) Id at 336 4., quoting from Browne v.
| M.E. Church, 37 Md. 108, 123 (1872). e

‘l‘wo other .aspects of the Unterstitzung case are. also of
1nterest. In cons1dering the merits of the :|.ssue —_— when a
disinterment ’ other than for publg.c necessity P ought to be allowed

2GSy

-,factors :

Er

— the Court at 338 noted thre .
L (1) the wishes of the deceased5 when they can
-be ‘ascertained, “and ir; connectionf.with this,

- j"the influence .of hisg eligioi_.i faith 'in the

““decisioh “or ‘request; (2)  the’ w‘ishgs of the
widow or widower, and next aftér~‘them, 'the
next of kin, if near enough. to . have their
~ w:.s’hes B respected, (3‘) ‘the™ Lg;eement or
regulations of ’“the "“body hﬁtaining ‘the
cemetery."™

(Emphasis added.) - o

‘ Additionally,"" in remanding the case for ‘further proceedings,
“ the ‘Court addressed the order alléwing thé décédent’s brcther"‘:and
=14 -
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nephew to intervene,as,deﬁendants, which it reversed, holding at
340- that "[t]he mere fact that-they are brother and nephew-of the
‘ decedent is -no reason,_while there is a son surviving as next of
;_kin, who has shown such interest in the matter as to engage in a
contest with the cemetery gompany, - which is a proper party."
‘V(Emphasis added ) e e e
| We gave recognition to the interest of the Cemetery in walser
V. Resthaven, 98 Md. App. 371 (1993), cert.:denied, 334 Md.- 212
"(1994) At 381, We noted three broad principles. (1) the normal

treatment of .a corpse, .once, it is decently buried, is to let it

e (2) respectful disinternents have been Looked upon as private
. .concerns of.the_deceased(s fgmily,and the cemetery if they all

. agree, and (3) if there 1sﬁaDy disagreement among the family or'the

bl i i

cemetery as to any contemplated OF completed d1s1nterment relief
can be granted in either law or eguity, depending on the nature of

. the controversy TonLUAR G NeY @l nae oy se

LI S -

.. .. Green Mount Cemetery dges have an interest in opposing the
.~disinterment. In the Act of the General Assemhly%incorporatingythe

cemetery (1837 Ma.  Laws, c%%ilsgl,wthe“;ggislature noted, as a
. basis for the incorporation,$that it was‘"reasonable and necessary
B to proVidebfor the permanenceugf.the said establishment so that

those who bury'there, may be assured of perpetualwprotection to the

remains of relatives and friend andhfor the decent preservation

N i I T AR, RERIEEE L RO NAMEBIIe: u CERET T T

of the grounds.‘ In the Certificate of Ownership issued by, the

e @ bl Bt AS=g e

cemetery to Mary Ann Booth 1n.June, 1869 the cemetery conveyed the

. lot, for the purpose of sepulture, subject to that Act of

-ifcorporation. This coyld well be taken as at least an implied, if
not an express, commitment73to~<her to assure the perpetual



protection of her son’s remains.

Mrs. Booth, of course, is no longer alive to take a position.
With the passage of more than aﬁcentury, there are no immediate
relatives: left; Booth™ had no spcuse and ho children and thus no
direct'Iineal'descendants. If Green Mount is not allowed to offer
active opposition — to challenge with reputable documentary
evidence the tenuous hypothesis constructed by appellants and . to
present other reasons why exhumation is not ‘called’ for — there
would, in this case, be no one to do so. The proceeding would
effectively revVert to the ex parts one appellants initially sought,
and the presumed desires of Booth’s mother and brother that his
body remain at ‘Peace and undisturbed would be given 1little
. recognition;'ffdgaccept a;:'pellal':it"g;~ view would be to allow distant
relativés‘who*newer Knew the ‘décedent, years after ‘his or her
'death, “to’ override the wishes off%hose who were indeed the next of
kin"and who had the'“fight, under the law, ‘to determine the place of
burial. Here, even more than in Unterstitzung, where avbrother and

N TS R P L BRI 1Y e S R - HE I S bargs AYEG
a nepheW'were awailable, there was a need for the cemetery to

. roy - . : . R
RS . R - 1R KRN et - . ' -~

standing of virginia Kline
" In the initial petition and’ in the amended petition, Ms. Kline
v’identified herself as"a third cousin ‘of” Booth. She now tells us

% vy o

g sﬁéﬁistnot"a”néii“of"kin”and'certalnly not the nearest hext of kin,

:°although she doés"élaim a one-third “Intérest in the Certificate of

°.0wnership £o thd” Booth family plot.

RV

‘Ms. Kline seéms to believe ‘that ‘she ‘was found not to be a

"proper party to’ seek ‘disinterment” and exhumation, for she alleges
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that the court erred in so finding. We are unable to .discover‘- ‘any
such finding by thé court. The court discussed in its memorandum
opinion:.the status of both:Ms. Kline and. Ms.:Rathbun and held: that
Ms. ;Rathbup was a proper: person -to seekf:exhﬁmétion. It made no
finding at all with respect to Ms. Kline and' did not purport to
dismiss her as a plaintiff for lack .of standing. Even -if it did,
however, we would f£find‘-no reversible- error. : +Ms.~Rathbun was
allowed to proceed, rand;'rashei: -interest and position:were, in all
material respects, identical with.those of Ms. Kline, any error in
findihg a lack of ‘standing on Ms.: Kline’s part would be harmless.
The finding, if thefe". was one, was made-at the end of the case and
did.not, in any way,--adversely affect the presentation of evidence
~.or argument in support:of the petition. - There was:less: reason to
allow:Ms. Kline to proceedrhere.than:there ;,was~:>to;ua1'1ﬂow-~gfthe~1 brother
-and:nephew to intervene:in:Unterstitzungs....i- = . .z
T ' Do T The: El'rﬁo-:erac.tsa e O 1 R R
..o:Appellants tell:us: iﬁ their::brief: rthat . their gvidencété that a
‘compelling reason existea:-eto.'exhume sthe:remains, was: in«two parts:
. ""(1) that the evidencerof the alleged:identification and.autopsy of
:JWB were- equivocal and- fraught with -errors; :and- (2) -that Booth
escape theories have constantly persisted :since :1865:and iwith the
help ofi..science the -thé.ory;. can:finally ;;b‘e};..proven‘ ;or -disproved."
‘i wiMe :come -back:at vthis . pointertorthewsearlier discussion.
-:Appellants ;essent'iallygpicléi -at what! tﬁey‘:@:’eﬁc_ié-i&é ;tb}:béﬁ@abs =in. the
- -evidence. - They note :that; r.although ;ﬁ'ettkidenbifiédathe; 'persoﬁ» he
-had-assisted as Booth,. he:never -identified the: bodjr\{eo‘f?;iathe person
shot - at: the Garrett farm. He: svdid}' of ‘course;--leadi~»the- Union

detachment to the farm and:to the:;encounter. at s-:-the;.\-;harn',.‘-.--;-.which

L =il7 -



contained only two people, one of whom — Herold — suri:endered.
They also aver that the persons at the farm — the Garretts,
Sergeant .Corbett, Baker, Parady — did ‘not know Booth. Others who
later J.dentified the. body, they say," "barely knew" Booth, and, in
light of that -and'.of certain inconsistencies: in their- stories,
their identifications are simply not reliable.

. In. contrast, evidence was -produc'e_di?.not' only that the Union
soldiers and detectives at the Garrett farm had picturee of Booth,
which they used - in making. their -identifications,. ‘but that Lt.

Doherty actually knew Booth personally. It will be recalled that
the Judge Advocate: General conducted an inquest aboard the uss
.Montauk‘;prior to the autopsy. One of :the witnesses examined was
Charles Dawson, who said that he was a .clerk-’at. the National Hotel
in Washington, where a.Booth often stayed;:and that he was -a'cqﬁaﬁ;«rited
with Booth. He positively identified:the body aboard:the:Montauk
as that of Booth. His statement was™: "I distinctly recognize it
as the “body of-  J. :Wilkes. Boothi — first, from fti_xe@‘genefal
-:appearance; next, :from:the India-ink:letters ‘J.W.B.’ onﬁﬁfhis’:‘fwi!ist ‘
which I have very -frequently notioedf,: and:-then' by ‘a scar on ‘the
neck. - I also recognize -.-the vest as-that of ‘J. Wilkes.Booth." 'That
is hardly an equivocal -ident‘iﬂfic.a,tion.‘*-:.-.':=: :

-Another - identif-ying_:‘ witness ‘:aboard the ' Montauk was a
physician, John-Frederick May. - -Dr.;iney --'sj:ated -thathe-had been
v.~:acq|iaint:ed:~v.ith Booth:for; at least \-"eivg-hte_;e‘ri ‘months ;:-&ihqefed;'z ihe-had
“‘removed a:‘tumor ‘fromBooth’s necky 'whicﬁa-’inays..welli -hdve .caused the
- scar’noted by Dawson. .Although he 'stated that Booth h’adt-‘-:cha'nged: din
appearance::since-he had last seen hin,. ;Drj.' May said that he had *no
~-doubt™ ‘that.the body was-that-of Booth: . - e
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At least two other people - Seaton Moore, an attorney in
Washington who had known Booth for two or three years, and William

Crowninshield , an acting master in the United States Navy who had

known Booth for ‘a month and a half — also identified the body
aboard the Montauk. Moore said that he was "confident" that the
body was that of Booth. Crowninshield said he was "satisfied."

These identifications are recorded 1n official documents.
There is, in addition,‘ a great deal of unofficial supporting
e iy R
evidence, no less reliable than the conflicting evidence offered by

appellants. An article "in the February 27 g 1869 issue of the New

York Clipper, for example, describes in detail the disinterment of

..(‘

Booth's body from the Washington penitentiary and its removal to

----- ;o Aok v T FERA
Weaver' s place in Baltimore. ‘I‘he article reports that Joseph
G rpger L e & R - Yo _,.., 3 u, "ou
Booth, a brother of John Wilkes, “viewed the remains, and
""“l?-?.:.'.‘f ‘Bﬁu?‘“: S 3“&&
identified them beyond doubt by a peculiarly plugged tooth. In
BET ::w-~ o SR
1927, Blanche Chapman, .in a letter to Francis Wilson, who was
SO0 BNOBSST o ReroRdeer g eu fgad sphiT ST
preparing a biography of Booth, stated that, as an actress, she had
o Yo . mAo@ a [ & g'i-;,- e f’).isﬁ’ P ;..:.1.'.;..,,;, "’Bl ££_},, s -,, - . &“5}_3_; _
known Booth, that she was called to the Weaver home to 1dent1fy the
S oooioae ool wakbed wsoc o o yemosserl o S EE
body, and that, in the presence of Booth’s mother v brother ' and
" ORI adz o Coenk Xeds s & el NRsE R"'»ﬂ'

‘ sister, she did so. Indeed, in her letter ' she gives a poignant
. account'd.indicating that Booth's mother was also satisfied that the
| body was ch:q of her son * In aule:tter writtenin '1886 Mrs. Elijah
Rogers,j whohhad )been a neighbormﬁof the "Bootﬁh and had known John

| hvpvilkes, recguntgd that’;:':shvemtoo‘ had ’séé; thg Pbod:; at Weaver's, and

:";"E-I."»“‘ r,"r\.. ;'\ f

she described it in some detail.
We could go on and -on and on, for there is a carton of
' documentary evidence R 1nc1uding letters and articles written by
F 4 AR B T S 'f/-;v r" . ‘."'."‘v'

Booth's brother and sister and some of their children. What, then,

o t e . <, - PO .
Teremiieiag Fet mread oo ey ton Pn BeTy
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is the'contrasting evidence? Ag noted the petition and amended
petition relied heavily' on Finis Bates's book describing his
encounters with John St Helen and DaVid George. Appellants now
disavow reliance on that book, and for good reason. At least three
expert witnesses declared it a fraud. Appellants are left then,

baSically with the skepticism expressed by their “expert, " Mr

Orlowek and others who, over the years, have simply doubted the
official version of what occurred Without any clear affirmative
eVidence that it did not occur in that manner. It will suffice to
say that Judge Kaplan was not clearly erroneous in finding that the
man buried in the Booth family plot in June, 1869, was John Wilkes
Booth and that Mr. Bates's story about John St. Helen and David
George and Mr. Orlowek's skepticism were not sufficient reason to

doubt the documented history.

) other Considerations ..“

As noted, Judge Kaplan also mentioned as reasons for denying
the petition his belief that the remains were buried in an unknown’

=N

location, that there may be other bodies buried on top of Booth'
-.remains, that there may be severe water damage to the grave, that

an identification may be inconcluSive, and that the remains would

)

have to be exposed for as long as six weeks. Appellants do not

dispute that these would be good reasons for denying a

5 I NS ! el

| disinterment, they argue that there was no. factual basis for those

- -‘.t : 1EE % : "' Foe

3%

Vfindings. They are wrong.

Loadl

ghe g:gves;te

RRAN

Appellants concede that Booth’s actual gravesite is unmarked.

The preSident of the cemetery testified that the cemetery "does not

have an exact record of the location of John Wilkes Booth's grave.

'—.»' ~
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" indicates an anomaly undér "the Surface of the soil.

ke,

We simply have a speculation.“ '

grave could be located.

location of the grave.

indication" of the locat.i”on."

radar, to fix the location.

"the" reliability of that’ technique. |

There was '

president of " the cemetery, was characterized as a

8 .L: v

,,,,, "'(51% @t

“w¥ou’ will not see skulls. ~ “You will not ‘See
. Skeletonized.remains,.. You will not; even see a.. -
‘coffin. All" *yYou will “see is a’ series (of]

~ lines ,indicatiJ -, 0f .. the, ;fact . that;there  is.

someéthing different ~at that  particular

Jdocation. from.,.aother locations ,.inysthe .area.;. . . .
Then” it “‘Pecomes a question of interpretation."

Hioe AE#}-' [t 3 T

Appellants urge, however, that the
They point first to a diagram, appearing
~ among cemetery records ‘and indicating that Booth was buried Just

east of a monument , as "uncontroverted ev:.dence“ of the likely

Th fact that exhibit, authenticated by the

"possible

Appellants also contendthat because the grave was lined ~v}'ith
bricks, it would be possﬁale, through ‘the use of ground penetrating
There ‘was conflicting evidence as to
Professor James Starrs ¢ Q
forensic scientist, testified that ground penetrating radar “simply

He added :

lgi'?,? .

other ev.idence, from ‘ descendant of Mr. Weaver, that

Booth was not even buried in the Booth tamily plot.

araald ?»v

: _, kk 3 ':'v

""Fi AW B

COmpounding this was evidence that, even if the body sought to
‘be exhumed vas buried “Where appellants believe it was, a casket
‘ containing the bodies of three infant siblings was’ buried on top of
It appears that the three childr ¥ initially buried in

oy ...-..Ar,

Harford COunty, were reinterred:’ with Booth, in the same grave v ‘when

_-..'?I)- e '._"

.he was buried in June, 1869. "This led Professor Starrs “to

characterize "the process *not

-:',-'y ;

"E

*‘En e‘xhumation," where there is a
" known burial spot of a particular person (even it the identity of

that person is unknown) ’ but rather ‘as an "archaeological dig,"



where “there will be other persons whose remains may be exhumed at

the same time.“

Appellants do not contest that ~such a casket eXists, they
argue that theﬁthree children were "dust when buried“ and thus .are
.Slmply "part of the earth." This apparently derives from a
newspaper article chronicling'the event and referring'to the casket
of the children as “containing their dust." The article does not
indicate that anyone actually saw what was in the casket, and the
word "dust“ may well have been more a poetic or Biblical allusion
than actual fact. The court had a right to be concerned about
disturbing the remains of three children and not to dismiss them.so

cavalierly as mere dust. ‘
| Finally, with respect to the graveSite, evidence was produced
that the burial plot is at the bottom of a hilly .area, that the

soil there is acidic, and that there may be water damage to the

A

lots. Water was discovered in a grave dug immediately adjacent to
the Booth* plot.' Appellants dismiss that evidence as unreliable

L.

hearsay and assert that there was no evidence that the“Booth plot

itself was ever damaged by water. ‘I'he second part of their
argument is true, there was no evidence as to the condition of the

Booth plot itself, much less the gravesite of John Wilkes Booth,

f&t

which as noted, is uncertain as; to location in any event.

© Rl -

| Nonetheless, the court had a. right to believe the eVidence

......‘,.. K] ; ..5. Ls&p‘(—)“”:'

P

pffsented and tp infer from it that water may have damaged the
4\5 o ST & . .y

Booth plot as well.

od o Relia e Ident cat
, As with .80 much of this case, there was conflicting eVidence

as to whether, even if the body thought to be that of Booth vas

o DN RRE fa
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~exhumed and examined, a .reliable identification could be made of
it.. Appellants concede that no.dental records of Booth exist: from
which any comparison could be made, although they assert that:one
could diséovér wyg;gggﬁggg;pgggggﬁpad a "“plugged" tooth, which
. Booth .was known.to have had.. .They did produce evidence from Dr.
. .Douglas Uberlaker, Curator Adﬁf.Ppysical Anthropology at ‘the
~ Smithsonian Museum: of Natural History, that,.through the use of a
-technique known ,as photographic. superimposition, it might. be
. possible. to: determine whether.the skull was. not that of Booth,
-assuming that.the exhumed ﬁkn.u was. in satisfactory condition to
- test. . Professorstarrs,. however, characterized. that technique as
"clearly experimental in nature" and that stu@ies\werg-continuing
to determine its accuracyy, Moreover, Dr. Uberlaker, when asked
;. about whether. recovery: gfmtheasesku.ll :could .result in a .positive
;,1dentificat10n,“acknow;edged_ rjsq [ R L e
P R T "I..also;;think (it Asamlikely that that..will .. - ~ves.
result in wha% we would consider “to 'be a

fomel oo -positive _ﬁgengjfication.bw,,You use;, that: oo
particular term. . This 'is a term that we use
. forensically.pto. indicate that,.this_..is the ..o

individqual beyond ‘all reasonable doubt.”  That

the evidence for that usually comes: from.yvery .
detailed idiosyncrati¢ features that are known -

to exist with an individual that we find on

the remains;i-such;asidental fillings, details,

andhradiographsw}etcetera. And I’ve heard no

one suggest that these: types of materials

‘exist known about John Wilkes Booth. And that

will 1likely prevent us from making what we

would - consider to be a positive
identification." ) _

It was concéded by one~of.aﬁpeilants? experts that DNA testing
could not be done because, at present, there were no known
matrilineal descendants of Booth and therefore no DNA with which

any DNA recovered from the remains could be compared.

- f-és”? -



‘In light of this evidence; -we cannot conclude that Judge
Kaplan was clearly erroneous in finding that "an identification may
be inconclusive."-

*Time Needed fo¥- Examination

' The last finding with'which ‘appellants take issue is that the
remains :would :he’ed-* to be out of the grave for a minimum of six
weeks, which the court found inappropriate. Appellants argue that
there was no evidence to support:that finding. They are wrong;
- there was such -evidence. Dr. Uberlaker, who would be part of the
examining team, stated that he would want at least six weeks to
complete the examination. He said it could be quicker, but that it
could also take months. -

CONCLUSTON'

. For the reasons ‘noted, we conclude that ‘Judge:Kaplan did not
err in dismissing the amended petition. - He properly- ellowed' Green
Mount Cemetery to participate e\ctivell‘r “in the '_cas‘e ; his factual
conclus:.ons were supported by“ subst’alitial evideﬂce, his legal

Ly L,,“l 3

conclus:.ons were correct, and N 'the judgment call he made was

entirely -appropm.at}e{" S
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JUDGMENT 'AFFIRMED;
”APPELLANTS TO PAY THE ‘COSTS.
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